UNI TED STATES DI STRI CT COURT

DI STRI CT OF RHODE | SLAND

Dorot hy F. Donnelly;
Gabriell e Kass- Si non;
and Josie P. Canpbell

V. Civil Action No. 94-408-T

Rhode |sl and Board of
Governors for Higher
Education; and the

Uni versity of Rhode I sl and;
and the Rhode I|sland Chapter
of the Anerican Association of
Uni versity Professors

OPI NI ON AND ORDER

This is an action for injunctive relief and damages brought
pursuant to Title VII of the Gvil R ghts Act of 1964, 42 U S.C. 8§
2000(e) et. seq. (1994), and the Rhode Island Fair Enploynent
Practices Act, RI. Gen. Laws 8§ 28-5-1 et. seq. (1995). The
Plaintiffs claim that the nethod utilized by the University of
Rhode Island (URI) to fix mninmum salaries paid to its faculty
di scrim nates agai nst wonen. After considering the evidence
presented during a bench trial and for the reasons stated bel ow, |
find that the method i s not discrimnatory and that judgnment shoul d

be entered in favor of the defendants.



Fi ndi ngs of Fact

URI is a land grant university that conpetes for faculty with
other land grant universities and many private institutions of
hi gher education throughout the United States. The nmethod for
establishing faculty salaries at URl depends upon both the status
of the particular faculty nenber and the terns of the collective
bar gai ni ng agreenent (CBA) periodically negotiated between UR and
the University of Rhode Island Chapter of the American Associ ation
of University Professors (URI/AAUP), the faculty's collective
bar gai ni ng representati ve.

The conpensation of a newWy hired faculty nmenber is the
product of negotiation between the university and the individual
prof essor. However, the professor nust be paid no |less than the
applicable mninmum salary established by a portion of the CBA
referred to as "Plan A"

The process for determning the amount paid to incunbent
faculty nenbers is nore conpl ex. A faculty nenber who has not
advanced in rank is paid an annual salary equal to his or her
previous year's salary plus any applicable "across the board"
and/or "nerit increases.” An "across the board" increase is a
fi xed percentage of salary that is determned pursuant to the
col l ective bargaining process. Across the board increases apply
uniformy to all faculty. A "nmerit" increase is based upon the

particul ar faculty menber's perceived performance and i s awar ded at



the discretion of the university and to the extent that funds are
al l ocated for that purpose by the CBA

The conpensation of incunbent faculty nenbers that have
advanced in rank is determned in a simlar manner except that the
starting point is based on the faculty nenber’s new rank rather
than his or her previous year’'s salary. In either event, Ilike
newy hired faculty, incunbent faculty cannot be paid | ess than the
applicable m ninum prescri bed by Plan A

Plan A was devel oped by URI/AAUP and was first proposed for
inclusion in the CBA in 1987. Its purpose was to increase the
conpensation of |ower paid faculty and to narrow the differenti al
in the salaries paid to faculty. Plan A has been a part of the
three CBAs negotiated since 1987 (i.e., the 1987-1990 CBA, the
1990- 1992 CBA and the 1992-1995 CBA) and, on each occasion, was
approved by votes of the AAUP nenbership. Al t hough all three
plaintiffs were nenbers of the faculty at UR prior to the
i npl enentation of Plan A in the 1987 CBA, they did not initiate
their legal challenge to Plan Auntil 1993 when they filed a charge
of discrimnation wth the Rhode I sl and Conm ssi on of Human Ri ghts.

Plan A divides the academ c departnents at URl into three
groups referred to as Tiers B, Cand D.'! GCenerally speaking, Tier

B consists of the humanities, npbst of the social sciences and sone

Plan A initially created 4 tiers designated as A, B, C and D, but tiers A and B were merged by
the 1990 CBA.



of the natural sciences; Tier Cenconpasses pharnacy, econoni cs and
nmost of the natural sciences; and Tier Dis made up of accounti ng,
engi neering, conputer sciences, business and finance.

Under Plan A, a different schedule of mninum salaries is
established for each tier. The mninmum salaries for Tier D are
hi gher than those for Tier Cwhich, in turn, are higher than those
for Tier B. The differences reflect the varying |evels of
conpensati on commanded on the open market by faculty in the three
categories of disciplines. Thus, the ratios between the m ni num
salaries in one tier and the mninum salaries in another tier
generally correspond to the ratios between the average salaries
paid to faculty in the disciplines enconpassed by those tiers as
reveal ed by an annual survey of conparable institutions conducted
by Gkl ahoma State University (the "survey").

The m ninmum salary schedule for each tier establishes a
m ni mum sal ary for each faculty rank and level within that tier.
There are three faculty ranks, to wt: Assistant Professor,
Associ ate Professor and Full Professor, and two or three |evels
within each rank. Thus, there are seven mninum salary levels in
each tier which, in ascending order, are: Assistant Professor |
Assi stant Professor |1, Associate Professor |, Associ ate Professor
1, Full Professor I, Full Professor Il and Full Professor I111.
Advancenent from one rank to another is achieved by a pronotion

based upon nerit. Advancenent fromone |level to another is purely



a function of seniority.

The Ckl ahoma St ate survey coll ects data regardi ng the sal ari es
paid to faculty in different academ c departnents by |and grant
universities in each of four geographic regions of the United
St at es. From that data, it calculates the average salaries for
faculty at each rank within a discipline, both by geographic region
and for the nation as a whole. The survey al so assigns an index
nunber or nultiplier to each discipline whichreflects the ratio of
conpensati on between one discipline and another. For exanple, in
conputing the nmultiplier assigned to the English departnment, the
aver age sal ary of English professors is conpared to the average for
professors of the sane rank in all other departnments. Since the
data collected shows that English professors earn 83% of the
overall average, English is assigned a nultiplier of .83.

The Okl ahoma State survey is used by many universities in
fixing faculty salaries. Moreover, the results of the Cklahoma
State survey are consistent with other simlar studies of faculty
conpensati on.

The rel ationshi ps anong the m ni num sal ari es established by
Plan A generally correspond very closely to the interdepartnental
rati os disclosed by the Okl ahoma Sate survey, but the two sets of
ratios are not identical. The principal difference is that the
survey assigns a nmultiplier to each individual discipline, whereas

Plan A establishes its mninmum salary schedule for each tier by



using the same "nultiplier” for all disciplines within a tier.

Under Plan A, the starting point for establishing m ninum
salaries is the calculation of a base faculty salary which is
governed by the anmount in the overall pool of noney allocated by
the CBA for faculty conpensation. An index nunber then is
est abl i shed for each tier. In the case of Tiers B and C the index
nunber i s the highest nmultiplier assigned to any departnent in the
tier by the Cklahoma State survey. In the case of Tier D, the
i ndex nunber is nore like an average of the nultipliers for the
departnments within the tier. After that process of "rounding off"
is conpleted, a base level mninum salary for each tier is
calculated by nmultiplying the base salary by the index nunber
established for that tier. The base |l evel mninmumis then adjusted
upward to fix the mninum salaries for higher ranking positions
within the tier and dowmward to fix the m ninmumsal aries for |ower
ranki ng positions.

Despite the fact that Plan A takes a tiered approach rather
t han t he departnent by departnent approach utilized by the Ckl ahona
State survey, there is relatively little difference in the ratios
of compensation paid to faculty in different disciplines. The
reason is that the average sal aries reveal ed by the Ckl ahoma State
survey are clustered in three narrow ranges that correspond to Pl an
A's three tiers, and there is not nmuch deviation in the anounts

paid to faculty in the various disciplines within a particular



cluster.

Plan A al so departs froma strict application of the Ckl ahoma
State survey data in other ways. For exanple, there are sonme m nor
variations in the way departnents are defi ned. In addition, UR
adj usted the base nunber that, otherw se, would have been assi gned
to the oceanography departnment by excluding fromthe Ckl ahona State
survey results the salaries paid to the oceanography faculty at UR
because those salaries were disproportionately |ow and distorted
t he average inasmuch as URI is one of relatively fewinstitutions
W t h an oceanogr aphy departnent. However, those departures are not
very significant.

What is significant for purposes of this case is that any
nodi fications that Plan A nmakes in the ratios of interdepartnental
conpensation di scl osed by the Ckl ahoma State survey benefit Tier B
and C departnents. Thus, as already noted, the base nunbers that
Plan A assigns to Tiers B and C are higher than the Ol ahoma State
survey nultipliers applicable to nost of the departnents within
those tiers. On the other hand, the base nunber for Tier D is
| ower than the multiplier for some of the departnments within that
tier.

In this case, the plaintiffs' claim of sex discrimnation
arises fromthe fact that there is a greater percentage of wonen in
Tier B and C departnents than in Tier D departnments where the

m ni mum sal ari es are higher. Mre specifically, 27%of URI's 528



faculty nmenbers are wonen but 31% of the faculty in Tier B and C
departnents and only 10% of the faculty in Tier D departnents are
wonen. 2 The variations from the 27% "norni' are statistically
significant in the sense that they are unlikely to result froma
random di stri bution.

Di scussi on and Concl usi ons of Law

The plaintiffs do not argue that the disparity in gender
distribution anong the tiers is attributable to any discrimnatory
practice on the part of URI. Nor do they allege that Plan A
results in uneven conpensation of wonen and nen within any tier.
Rat her, they argue that Plan A di scri m nates agai nst wonen because,
given the disparity in gender distribution anong tiers, higher
m ni mumsal ari es are established for Tier Dthan for Tiers B and C.
The defendants, on the other hand, contend that Plan A nerely
reflects market rates of conpensation and that it 1is not
responsi ble for any differences in the conpensation paid to wonen
and nen faculty. In addition, they assert that Plan A's tiered
approach in establishing mninumsalaries is required by "business

necessity."

see Appendix A for more detailed statistics regarding the distribution, by gender, in the various
tiers.



The Legal Franmework:

Title VII makes it unlawful for an enployer "to discrimnate

agai nst any individual with respect to his conpensation, terns,

conditions, or privileges of enploynent, because of such
i ndi vi dual s' race, color, religion, sex, or national origin." 42
US C 8§ 2000e-2(a)(1l) (1994). In this case, the plaintiffs

concede that, on its face, Plan A does not make any gender - based
di stinction. Nevert hel ess, they argue that Plan A is
di scrimnatory because it establishes higher m ninum sal aries for
faculty in Tier D disciplines where the percentage of wonen is
relatively small than it does for faculty in Tier B and C
di sci plines where the percentage of wonen is |arger. Cl aims of
this genre are referred to as disparate inpact clains.

The doctrine of "di sparate i mpact” recogni zes that even t hough
an enpl oynent practice is not notivated by a discrim natory purpose
and does not expressly make any class based distinctions, the
practice may be discrimnatory if it adversely affects nenbers of
a protected class to a greater degree than non-nenbers. As the
Suprene Court has said, disparate inpact occurs when "facially
neutral" enploynment policies "fall nore harshly on one group than
another and <cannot be justified by business necessity."

| nt ernati onal Brot herhood of Teansters v. United States, 431 U S

324, 335 n.15; 97 S.Ct. 1843, 1854 n.15 (1977).

I n enpl oynent cases, there is a well-established anal yti cal



framework that is utilized in assessing the nerits of a disparate
i npact claim Initially, it is incunbent upon the enployee to

establish a prima facie case by proving:

1. that the enployer adheres to a particular enploynment
practi ce;

2. that the practice has "a disparate inpact on a group
characteristic . . . that falls within the protective anbit of
Title VII;" and,

3. that there is a "causal relationship between the

identified practice and the disparate inpact."

E.EOC v. Steanship Gerks Union, Local 1066, 48 F.3d 594, 601

(1st Cr.)(citations omtted), cert. denied, 116 S.C 65 (1995).

Once a prima facie case i s established, the onus shifts to the

enpl oyer either to conme forward with evidence rebutting the
plaintiff's proof or to denonstrate that, even though the
chal | enged practice nay have a disparate inpact, it "is job rel ated
for the position in question and consistent wth business
necessity." 42 U S.C. 8§ 2000e-2(k)(1)(A) (i), (B (ii) (1994);

Steanship Cerks, 48 F.3d at 602.

I f the enployer chooses the rebuttal route, it nust present
countervailing evidence sufficient to negate one or nore of the

elenents of the prima facie case. The statute is sonewhat

anbi guous as to where the ultimte burden of proving disparate

i npact resides. Section 2000e requires the enployee to

10



"denonstrate that [the chall enged enploynent practice] causes a
di sparate inpact . . . .” 8§ 2000e-2(k)(1)(A(i). On the other
hand, § 2000e-2(k)(1)(B)(ii) relieves the enployer from the
obligation to denonstrate "business necessity" if the enployer
"denonstrates that [the chall enged] enploynent practice does not
cause the disparate inpact

Al though there is a paucity of authority on the subject,
| ogic, legislative history and scholarly conment suggest that the
statute shoul d be construed as pl aci ng the burden of persuasion on
the enployee. Since it is the enployee who is claimng disparate
i npact, it seens reasonable to construe the statute as i nposing on
the enployee the burden of proving it. That construction is
buttressed by the observations of various commentators that
Congress manifested its intention to place the burden on clai mants
when it adopted the 1991 anmendnents to Title VII. See, Lex K

Larson, Cvil R ghts Act of 1991 21 (1992); 2 Arthur Larson & Lex

K. Larson, Enploynent Discrimnation 8 21.04 (1994); Rosemary

Alito, D sparate | npact Di scrimnation Under the 1991 Cvil Rights

Act, 45 Rutgers L. Rev. 1011, 1021-22 (1993). Moreover, such an
interpretationis in accord wwth thelawas it existed prior to the

1991 anendnents. See, e.q., Spaulding v. University of Washi ngt on,

740 F.2d 686 (9th Cir.) ("[T]he requirenents of a prima facie
di sparate inpact case . . . are in sone respects nore exacting than

those of a disparate treatnent case.' . . . Plaintiffs nust prove

11



not nerely circunstances raising an inference of discrimnatory
i npact; they nust prove the discrimnatory inpact at issue."),

cert. denied, 105 S.Ct. 511 (1984) and overruled by Atonio v. Wards

Cove Packing Co., 810 F.2d 1477 (9th CGr. 1987) (overruled on

different grounds). Since Congress, presunmably, was aware of pre-
existing law on the subject, it nust be inferred that if Congress
desired to change the law, it woul d have said so with sone clarity.

I n cases where the enpl oyer opts to defend on the ground that
the enploynent practice is "job related" and consistent wth
"busi ness necessity,” the enployer nust shoul der the burden of
proving that defense. 42 U S. C. 8§ 2000e-2(k)(1)(A)(i); Steanship
Cerks, 48 F.3d at 602. However, even where the enpl oyer sustains
that burden, the plaintiff still may prevail by denonstrating that
there is an alternative non-discrimnatory policy that would be
consistent with the "business necessity" and that the enployer
refuses to adopt it. 42 U.S.C. § 2000e-2(k)(1)(A)(ii).

1. The Prima Faci e Case

A The Existence of an Enpl oyment Practice

In this case, the challenged practice is Plan A's
establishment of lower mninmum salaries for Tier B and C
departnents than for Tier D departnents. URI argues that this
feature of Plan Ais not an "enpl oynent practice" of the University
but, rather, is nerely a reflection of prevailing market rates for

faculty conpensati on over which URI has no control and, therefore,

12



it is not the product of an independent business judgnent by the
Uni versity.

I n maki ng that argunent, URI relies on Spaulding v. University

of Washi ngt on, which held that:

allowng plaintiffs to establish reliance on the market as a

facially neutral policy for Title VIl purposes woul d subject

enployers to liability for pay disparities with respect to
which they have not, in any nmeaningful sense, nmade an

i ndependent busi ness judgnent.

740 F. 2d at 708.

However, Spaulding 1is distinguishable from this case.
Al though the facts in Spaulding are unclear, it appears that, in
that case, the University of Washington paid all of its faculty
strictly on the basis of conpetitive market rates applicable to
each academ c discipline. In contrast, Plan Ainvolves a degree of
selectivity inasnmuch as it establishes only m ni mum sal ari es that
affect a limted nunber of faculty.

More inportantly, despite the fact that Plan A generally
mrrors the differences in interdisciplinary conpensation reveal ed
by the Gklahoma survey, it is nore than sinply a nechanical
application of market rates. Thus, while the lahoma survey
provides data on average salaries, Plan A prescribes mninm
salaries for which there is no market and which, by definition
deviate fromotherw se prevailing rates. In addition, the Okl ahoma

survey shows differing |levels of conpensation for each academc

departnment, but Plan A elimnates sone of those differences by

13



grouping the departnents into three mninmum salary tiers through
t he process of "rounding off." The result is that, even though the
ratios anong the mninmum salary levels set forth in Plan A
general ly correspond to the rati os anong aver age sal ari es di scl osed
by the Oklahoma State survey, there are sone variations. As
previously stated, under Plan A the ratio between the mninmm
salaries for Tier B and C and those for Tier Dis slightly higher
than (i.e., nore favorable to the Tier B and C departnents) than
the rati o between the average salaries for Tier B and C departnents
and those for Tier D departnments as indicated by the Okl ahoma State
survey.

In short, while the mninumsal ary | evel s established by Pl an
A are based upon and generally track the rel ati onshi ps anong nar ket
rates of conpensation, they are not strictly dictated by the market
because sone adjustnents were nade in devel oping those salaries
fromthe data contained in the Okl ahoma State survey. ©Moreover
the decision to establish mninum salaries per se represents an
i ndependent busi ness judgnent because there is no indication that
the market conpell ed the adoption of any m ni num sal ary schedul e.

Therefore, in assessing the plaintiffs' prinma facie case, the real

i ssues are whether Plan A causes a disparate inpact on wonmen and,
if so, whether it is justified by sonme "busi ness necessity."

B. Di spar ate | npact

Proof of disparate inpact has two conponents. First, it

14



requires proof that the practice in question has an adverse inpact

on a protected class. Second, it requires proof that the inpact is
di sparate.

In order to establish adverse inpact, an enpl oyee nust show
that the enploynment practice in question is associated wth sone
unfavorabl e effect on the nenbers of a protected class as a group.

Steanship Cerks, 48 F.3d at 601. In order to establish that the

adverse inpact is disparate, the enployee nust show that the
unfavorabl e consequences are borne disproportionately by the
menbers of the class in conparison to non-nenbers who are simlarly
situated. Id. In non-class action litigation, the enployee also
must denonstrate that the enpl oynent practice adversely affects him

or her as an individual. Robinson v. Polaroid, 732 F.2d 1010, 1016

(1st Cir. 1984)(citation omtted).

1. Adver se | npact

In this case, there is no indication that Plan A in any way,
di m ni shes the conpensation paid to wonen faculty. On the
contrary, the effect of Plan Ais to increase the conpensation paid
to some faculty frommarket rates to the mninumsalary | evel. Nor
does Plan A prevent a faculty nenber from earning nore than the
m ni mum | ndeed, the evidence shows that the overwhelmng majority
of URI faculty are paid salaries higher than the m ni ma established
for their positions. Instead, the adverse inpact alleged by these

plaintiffs is that, under Plan A "faculty nenbers in G oups B and

15



C, with the sane rank and the sane nunber of years in rank as
faculty in Goup D, are paid a lower mninum salary than those in
Goup D" Pl."'s post-trial mem at 10.

The propriety of conparing Tier B and C salaries to Tier D
salaries will be discussed | ater. However, even assum ng arguendo,
the validity of such a conparison, the fact that |ower m ninmm
salaries are established for Tiers B and C does not, by itself,
denonstrate any unfavorable effect on wonen as a cl ass.

In order to establish that Plan A has an adverse inpact on
wonen, the plaintiffs nmust show that a di sproportionate nunber of

t hose actually receiving mnimumsal ari es are wonen. The nere fact

that wonen are nore heavily represented in Tiers B and C is not
sufficient. The relevant inquiry is not what percentages of nen
and wonmen are in each tier. Rather, it is what is the gender
breakdown of those receiving the mninum salaries applicable to
Tiers B and C on the one hand, and those receiving the m ninum
salaries applicable to Tier D, on the other hand. It is only by
maki ng that conparison that one can determ ne whether, under Pl an
A, the mninmumsalaries actually paid to wonen are | ower than the
m nimumsal aries paid to nen. For exanple, if nost of the faculty
who are being paid higher Tier Dmninma are wonen and nost of those
being paid lower Tiers Band Cmninma are nen, it would be patently
illogical to conclude that Plan A adversely affects wonen.

In this case, the plaintiffs have not denonstrated any

16



i tbal ance between the gender distribution of mninum salary
recipients in Tier Dvis-a-vis Tiers B and C They have presented
no evi dence, whatever, with respect to the nunbers of wonen and nen
who make up the m ninumsalary recipients in each tier. Therefore,
there is no basis for concluding that Plan A causes wonen to be
paid | ess than nen.

| f anything, the evidence shows that Plan A benefits wonen by
narrowi ng the differences in conpensation paid on the open market
to faculty in Tier D departnents as opposed to faculty in Tier B
and C departnents. As already noted, because of the "rounding of f"
method utilized by Plan A the differential between the m nimm
salaries established for Tier B and C disciplines and those
established for Tier D disciplines is less than the differenti al
between the average salaries commanded by faculty in those two
groups as reflected in the Cklahoma State survey. That i1s not
surprising because one of the Union's objectives in devising Plan
A was to increase the conpensation paid to faculty in the |ower
tier disciplines relative to the conpensation paid to faculty in
t he higher tier disciplines.

2. Di spar ate | npact

In order to establish that an enploynent practice has a
di sparate inpact on nmenbers of a protected class, there nust be a
show ng that the adverse effects of the practice fall nore heavily

on nenbers of the class than they fall on non-nenbers who are

17



simlarly situated. Steanmship derks, 48 F.3d at 601.

Consequently, in order to insure a valid conparison, the first step
inthe analysis is to select sanples that are truly conparable. To
put it another way, care nust be taken to be sure that the
conparison is one between "apples and apples" rather than one

bet ween "apples and oranges.” See, Wards Cove Packing Co. V.

Atonio, 490 U.S. 642, 651-52; 109 S. Ct. 2115, 2122 (1989) (where
racially discrimnatory practices are alleged in hiring skilled
wor kers, the racial conposition of the skilled workforce nust be
conpared to the “the pool of qualified job applicants” or the
“qual i fied populationinthe |abor force," rather than to unskilled
wor kforce). The initial burden of denonstrating that the sanples
sel ected are conparable rests on the enployee in presenting his or

her prina facie case.

In this case, the alleged disparities are based on a
conpari son between the mninum salaries established for Tier D
di sci plines and those established for Tier B and C disciplines.
However, the evidence denonstrates that the market I|evels of
conpensation paid to faculty in those two groups is far from
conpar abl e. The Oklahoma State survey reveals that faculty
sal aries vary according to the academ c di sci pli nes taught and t hat
they fall into three distinct clusters that correspond to the tiers
established by Plan A The lowest paid disciplines are those in

Tiers B and C and the hi ghest paid disciplines are those in Tier D

18



Consequently, conparing Tier D mininmum salaries to Tier B and C
m ni mum sal aries is akin to conparing "apples and oranges."”

C. Causati on

Title VII proscribes enploynent practices that discrimnate
"because of " an enpl oyee's gender. |In disparate inpact cases, this
translates into a requi renent that an enpl oyee denonstrate a causal
connection between the enploynent practice and the alleged
di scri m nati on. 42 U S.C § 2000e-2(k) (1) (A (i) (1994).
Est abl i shing such a causal relationship requires a show ng that "it
is the application of a specific or particul ar enploynment practice

that has created the disparate inpact under attack." Wards Cove,

490 U.S. at 658, 109 S.Ct. at 2125.

In this case, determ ning whether the causation requirenent
has been satisfied turns on how the alleged disparate inpact is
defined. |If the disparate inpact is sinply the fact that m ni num
salaries in Tier Dare greater than mninumsalaries in Tiers B and
C, Plan A obviously is the culprit because it expressly provides
the nethod for establishing the m nina.

If, on the other hand, the alleged disparate inpact is that
wonen are paid | ower mninumsal aries than nmen, proof of causation
i s lacking. There is no evidence that, in fact, wonen receive
| ower m nimumsal ari es than nen receive. Nor is there any evidence
that without Plan A, salaries paid to wonen would be higher

relative to salaries paid to nmen than they are under Plan AL On

19



the contrary, as previously stated, the Oklahoma State survey
denonstrates that faculty in Tier D disciplines generally conmand
hi gher salaries on the open market than do faculty in Tier B and C
disciplines and that, if anything, Plan A narrows those differences
at least insofar as m ninmum sal ari es are concer ned.

The plaintiffs have obfuscated the issue by using these two
concepts interchangeably in referring to the alleged disparate
inpact. 1In so doing, they fail to recognize that denonstrating a
differential between the mninmum salaries paid to Tier D faculty
and those paid to Tier Band C faculty is nerely the first step in
proving disparate inpact. In order to establish that wonen, as a
cl ass, have been adversely affected there also nust be a show ng
that the differential translates into |lower mninmmsalaries for
wonen relative to nen.

Here, no such show ng has been nade. Moreover, there is
nothing to indicate that any differences that may exist in the
conpensation paid to wonen and nen is "caused" by Plan A | ndeed,
t he evi dence overwhel m ngly denonstrates that any such differences
are attributable not to Plan A but rather to the fact that wonen
are nore heavily represented in disciplines that command | ower
mar ket salaries and that the reason for the mal apportionnment is
that nore wonen opt to teach those disciplines. Thus, it is
undi sputed that the distribution anong tiers is no different from

t he gender distribution anong departnents maki ng up those tiers at
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simlar institutions across the nation and that the distributionis
a product of choices nade by individual faculty nenbers in
selecting their fields of study at both the undergraduate and
graduat e school |evels.

I1l. Business Necessity and Alternative Practices

Most of the evidence that URI relies upon to establish its
"busi ness necessity" defense overlaps the evidence presented to

rebut the plaintiffs' prim facie case. For that reason and

because the plaintiffs have failed to prove at |east two el enents

of their prima facie case, there is no need to devote a great deal

of attention to either the "business necessity"” defense or the
possi bl e exi stence of nondiscrimnatory alternatives to Plan A
Nevert hel ess, several observations should be made. First, it
shoul d be noted that URI has failed to denonstrate that business
necessity requires the establishnent of mninmm salaries per se.
There is no evidence that URI nust adopt a mninmumsalary plan in
order to conpete for faculty. However, here, the absence of such
evidence is inconsequential because these plaintiffs do not
chal l enge Plan A on the ground that it establishes a mninumsal ary
plan. On the contrary, they have carefully refrained from asking
that Plan A be invalidated, in its entirety, thereby elimnating
m nimum salaries altogether. Instead, they seek to preserve a
system of mninum salaries but demand that the nethod of

cal culating those sal aries be changed. Consequently, the issue
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presented is not whether it is consistent with business necessity
to establish a mninmum salary schedul e. Rat her, the issue is
whether, if such a schedule is adopted, it is consistent with
busi ness necessity to establish the nulti-tiered schedule
prescri bed by Plan A

Li ke many ot her provisions in 8 2000e, the provisions relating
to the "business necessity"” defense are anbi guous. The statute
provi des that an enploynent practice is not unlawful on disparate
i mpact grounds if it is job related and "consistent wth business
necessity." 8 2000e-2(k)(1)(A)(i). The terns "consistent wth"
and "necessity" connote two different notions. Two things are
consistent with one another if they are in harnony as opposed to

being in conflict. Merriam Webster's Collegiate Dictionary 274

(10th ed. 1993). On the other hand, sonmething is a necessity if it
is required or conpelled. Id. at 776. Since 8 2000e-2(k) (1) (A (i)
uses these terns conjunctively, it is not clear whether Congress
intended the standard to be that adherence to the challenged
practice is required to conduct the enployer's business; that the
practice is closely related to a legitimte business purpose; or
sonet hing i n between.

Thi s question appears to be one of first inpression, but the

hi story of the 1991 anmendnents to Title VII provide several indicia
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of Congressional intent.® Section 2000e-2(k)(1)(A) was designed to
codify the concepts of "business necessity” and "job rel atedness”

as they existed before the Suprene Court's decision in Wards Cove

Packi ng Co. v. Atonio, 490 U S. 642, 109 S.C. 2115, 104 L.Ed 2d

733 (1989). Prior to Wards Cove, those ternms enbodied two

seem ngly i nconsistent concepts that appeared to have been applied
i nterchangeably in disparate inpact cases. The term "business
necessity"” inplied the requirenent of a conpelling business need
whereas the term"job rel atedness” inplied only a connection to job

performance. Wards Cove apparently was perceived by sone nenbers

of Congress as elimnating any need to denonstrate a real business
necessity for the <challenged practice, and they sought to
statutorily reinstate the requirenent. O hers in Congress
apparently were opposed to suggesting that an enpl oyer be required
to denonstrate that the challenged practice was indispensable to
the conduct of its business. The result was a conprom se
mani fested by the introduction of "a new, seen ngly watered-down
version" of the previous business necessity doctrine that 1is
represented by the | anguage "consistent w th business necessity"
now i ncorporated into 8 2000e-2(k)(1)(A)(i). See 2 Arthur Larson

& Lex K. Larson, Enploynent Discrimnation 8 23.04[1] (1994).

One indication of that conprom se is provided by the fact that

3An excellent discussion of the history and purpose of the 1991 amendments to § 2000e-
2(k)(1)(A) may befoundin 2 Arthur Larson & Lex K. Larson, Employment Discrimination §
23.04[1] (1994).
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earlier drafts of the 1991 anendnents to 8 2000e-2(k)(1)(A) (i) used
the phrase "required by business necessity." Larson, supra, at 8§
23.04[ 1] (enphasis added). The | ater substitution of the word
"consistent” strongly suggests that Congress neant to require
sonet hing | ess than a showi ng of indispensability.

A further clue to Congress' intent nmay be found in § 2000e-
2(k) (1) (A (ii) which permts an enpl oyee to overcone a show ng of
busi ness necessity by denponstrating the existence of non-
discrimnatory alternative practice. If the business necessity
defense required a show ng that the enpl oyer had no choi ce except
to adhere to the chal l enged practice, no alternative practice could
exi st and 8 2000e-2(k) (1) (A (ii) would be neaningl ess.

Thus, although the statute reintroduces sone of the confusion

that existed before Wards Cove, it does indicate that the term

"consistent with business necessity"” requires sonething | ess than
a show ng that the chall enged practice is essential to the conduct
of the enployer's business but sonmething nore than a show ng that
it serves a legitinmate business purpose. VWhat it appears to
require is proof that the challenged practice is reasonably
necessary to achi eve an inportant business objective.

In this case, URI has identified an inportant business reason
for utilizing a three tiered schedule of mninum sal aries rather
than the single tiered schedul e advocated by the plaintiffs. The

evi dence shows that there is a significant differential in the
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mar ket sal ari es conmanded by faculty teaching the three groups of
di sciplines corresponding to Plan A's tiers and that the m ni num
salaries prescribed by Plan A fairly accurately mrror those
di fferences. Mreover, by definition, mninumsalaries establish
| evel s of conpensation that are higher than market rates. Raising
all mnimm salaries to Tier D levels, as the plaintiffs urge
woul d further increase the prem um above nmarket rates now being
paid to mninmumsalary recipients in Tiers Band C. The additi onal
cost of doing that would be approximately $4.5 mllion per year
whi ch, obviously, would reduce the anobunt of noney avail able for
ot her purposes. Nor is there any discernibl e business benefit that
URI woul d derive fromthe additional expenditure. The net result
of this approach would be nerely to increase the anount spent for
faculty services that could otherw se be obtained at a | ower cost.
The alternative of lowering all mninumsalaries to Tier B or
Tier Clevels is not one that even the plaintiffs advocate. | t
woul d not give the wonmen in those tiers anything that they do not
al ready have. Wiat it would do is elimnate or greatly dimnish
the applicability of the mninmumsalary schedule to Tier D faculty
and, likely, reduce the conpensation of Tier D professors who are
m ni mum salary recipients. Since faculty teaching Tier D
di sciplines generally are nore highly conpensated, basing m nimum
salaries solely on rates appropriate for the | ower paid disciplines

effectively would exclude them from the benefits provided by a
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system of m ni num sal ari es.

In short, URI has sustained its burden of proving that Plan
A's multi-tiered systemis "consistent wth business necessity"
because it i s reasonably necessary to achi eve an i nportant busi ness
pur pose. The plaintiffs, on the other hand, have failed to
identify any non-discrimnatory alternative that would serve that
pur pose. They did present brief testinony suggesting that sone
other universities utilize single tiered m ninmum salary systens.
However, neither the nunber and identities of those universities
nor specifics regarding their plans were provided and there is no
evidence that the plaintiffs proposed any of those plans to URI |et
al one that URI refused to adopt them

V. The State Law Caim

The flaws in the plaintiffs' Title VIl claimalso are fatal to
their claimunder the Rhode Island Fair Enpl oynent Practices Act.
R1. Gen. Laws 8§ 28-5-1to 41 (1996). The provisions of the Rhode
Island statute are very simlar to those of Title WVII.
Furt hernore, the Rhode Island Suprene Court has hel d that the Rhode
| sland statute is to be interpreted in the same manner as federal

courts have interpreted Title VII. Newport Shipyard v. R 1.

Commi ssion for Human Ri ghts, 484 A 2d 893, 897-98 (R |I. 1984); See,

Taylor v. State of Rhode Island, Dept. of MARH, 736 F. Supp. 15, 18

(D.R 1. 1990). Since the plaintiffs have failed to identify any

meani ngful difference in the | anguage of the two statutes that is
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applicable to the facts of this case, their state |law claim al so
fails.

Concl usi on

For all of the foregoing reasons, the Clerk is hereby directed
to enter judgnment denying and dism ssing the plaintiffs' clains and
awar di ng costs to the defendants.

I T 1S SO ORDERED,

Ernest C. Torres
United States District Judge

Dat e: , 1996

donnelly.dec
April 24, 2001
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APPENDI X A

% of Al % of Al % of Tier %of Tier
#Facul ty |#Mal es #Femal es | Males in | Fenal es That is That is
Ti er in Tier in Tier |in Tier Ti er in Tier Mal e Fenmual e
D 134 121 13 25% 8% 90% 10%
C 105 87 18 18% 10% 82% 18%
B 423 277 146 57% 82% 65% 35%
Tot al 662 485 177 100% 100%
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